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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, NORTHERN DIVISION

UNITED STATES OF AMERICA,

                                  Plaintiff,

vs.

SERGIO AGUILAR-DELAROSA,

                                  Defendant.

:

:

:

:

:

:

Case #: 1:06CR00041 DAK

ORDER OF FORFEITURE IN
SUPPLEMENT TO THE SENTENCE
AND JUDGMENT AS TO SERGIO

AGUILAR-DELAROSA

JUDGE Dale A. Kimball

______________________________________________________________________________

IT IS HEREBY ORDERED that:

1. As a result of a plea of guilty to Counts 1 and 2 of the Indictment for which the

government sought forfeiture pursuant to 18 U.S.C. § 981(a)(1)(C) and 28 U.S.C. § 2461, the

defendant Sergio Aguilar-Delarosa shall forfeit to the United States all property, real or personal,

that is derived from, used, or intended to be used in violation of 18 U.S.C. §§ 1546(a) and 2,

including but not limited to:

• $31,000.00 in U.S. Currency

• Real Property located at 668 24  Street, Ogden, Utahth

• one HP Pavilion CPU Computer, Serial # MXM3380528

• one Samsung Syncmaster Computer Monitor, Serial # GG15HVEW801471X

• one HP PSC 2175 Printer/Scanner/Copier, Serial # MY36DC830K

• one Underwriter Laboratory PL4A Laminator, Serial # AEC152511

• one Brother SX4000 Typewriter, Serial # HOD932805
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• one Computer Mouse

• one Computer Keyboard

2. The Court has determined that based on a guilty plea of Immigration/Residency/

Employment Document Fraud and Aggravated Identity Fraud, that the above-named property is

subject to forfeiture, that the defendant had an interest in the property, and that the government

has established the requisite nexus between such property and such offense.

IT IS FURTHER ORDERED:

3. Pursuant to Fed. R. Crim. P. 32.2(b)(3), the Preliminary Order of Forfeiture is

made final as to the defendant and the Judgment of Forfeiture shall be made part of the sentence

and included in the judgment and the Clerk shall attach a copy of this Order to the Judgment in

supplement to the sentence and judgment.

4. Any petition filed by a third party asserting an interest in the subject property

shall be signed by the petitioner under penalty of perjury and shall set forth the nature and extent

of the petitioner’s acquisition of the right, title, or interest in the subject property, any additional

facts supporting the petitioners claim and relief sought.

5. After the disposition of any motion filed under Fed. R. Crim. P. 32.2(c)(1)(A) and

before a hearing on the petition, discovery may be conducted in accordance with the Federal

Rules of Criminal Procedure upon a showing that such discovery is necessary or desirable to

resolve factual issues.

6. The United States shall have clear title to the subject property following the

Court’s disposition of all third party interests, or, if none, following the expiration of the period

provided in 21 U.S.C. § 853 which is incorporated by 18 U.S.C. § 982(b) for the filing of third

party petitions.
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7. The Court shall retain jurisdiction to enforce this Order, and to amend it as

necessary, pursuant to Fed. R. Crim. P. 32.2(e).

Dated this _23rd__ day of October, 2006.

BY THE COURT:

                                                         

DALE A. KIMBALL, Judge

United States District Court









 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH  

 

 

MICHAEL WEAVER 

Plaintiff, 

v. 

STATE OF UTAH, CRAIG KEHL, 

SHANNON KEHL, et al., 

Defendants. 

 

ORDER DENYING MOTION TO 

APPOINT COUNSEL AND DEEMING 

MOOT MOTION TO PROCEED IN 

FORMA PAUPERIS 

 

 

Civil No. 1:06 cv 82 PGC 

Judge Paul Cassell 

Magistrate Judge Brooke C. Wells 

 

 

Plaintiff, Michael Weaver pro se, has filed two Motions to Appoint Counsel
1
 and a 

Motion for Leave to Proceed in forma pauperis.
2
  As a civil litigant Mr. Weaver has no 

constitutional right to counsel.
3
  Because Mr. Weaver has no right to counsel and fails to 

convince the court that there is sufficient merit to his claim the court DENIES Mr. Weaver’s 

Motion for Appointment of Counsel.  Further, the court deems as MOOT Mr. Weaver’s Motion 

for Leave to Proceed in forma pauperis because the court previously granted this same request.
4

28 U.S.C. § 1915, which pertains to proceedings in forma pauperis, provides that “The 

court may request an attorney to represent any person unable to afford counsel.”
5
  The 

                                                 
1
 Docket nos. 4, 8. 

2
 Docket no. 10. 

3
 See Moomchi v. Univ. of N.M., 1995 WL 736292, *3 (10th Cir. 1995) (unpublished); Carper v. DeLand, 

54 F.3d 613, 616 (10th Cir. 1995); Durre v. Dempsey, 869 F.2d 543, 547 (10th Cir. 1989).   
4
 Docket no. 2. 

5
 28 U.S.C. § 1915(e)(1). 
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appointment of counsel under this statute, however, is at the discretion of the court.
6
  “The 

burden is upon the applicant to convince the court that there is sufficient merit to his claim to 

warrant the appointment of counsel."
7
  When deciding whether to appoint counsel, a court 

should consider a variety of factors, "including 'the merits of the litigant's claims, the nature of 

the factual issues raised in the claims, the litigant's ability to present his claims, and the 

complexity of the legal issues raised by the claims.'"
8
  In considering these factors, the court 

concludes that (1) it is not clear yet whether Plaintiff has asserted a colorable claim; (2) the 

issues involved are not complex; and (3) Plaintiff is not incapacitated or otherwise unable to 

adequately pursue this matter.  Therefore, the court DENIES Mr. Weaver’s Motions for 

Appointment of Counsel.  If this case is found to have merit, and if it appears that counsel will be 

needed, the court may ask an attorney to appear pro bono on his behalf.   

 

DATED this 23rd day of October, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 

                                                 
6
 See McCarthy v. Weinberg, 753 F.2d 836, 838 (10th Cir. 1985). 

7
 Id. 

8
 Rucks v. Boergermann, 57 F.3d 978, 979 (10th Cir. 1995) (quoting Williams v. Meese, 926 F.2d 994, 

996 (10th Cir. 1991)). 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JENNIFER STEIMKE, as trustee of the

ODETTE GRAHAM TRUST, sole

beneficiary of the MICHELON FAMILY

TRUST, and sole devisee and

representative of the ESTATE OF

LYNDA STEIMKE MICHELON,

Plaintiff, 

vs.

JAE FORSCHEN, ET AL., 

Defendants.

MEMORANDUM DECISION 

AND ORDER

Case No. 2:03CV487DAK

This matter is before the court on Plaintiff Jennifer Steimke’s motion for summary

judgment against Defendant David Orr on her Seventeenth Claim for Relief alleging breach of

fiduciary duty.  The court held a hearing on the motion on October 4, 2006.  Plaintiff was

represented by David M. Wahlquist and Defendant represented himself pro se.  The court has

carefully considered all pleadings, memoranda, and other materials submitted by the parties. 

The court has further considered the law and facts relevant to the motions.  Now being fully

advised, the court enters the following Memorandum Decision and Order.

BACKGROUND

Plaintiff is the sole beneficiary of the Michelon Family Trust and the sole devisee of the

Estate of Lynda Steimke Michelon.  In the spring of 1999, Plaintiff’s mother, Lynda Steimke

Michelon, met Jae Forschen, who worked for World Contractual Services (“WCS”), and David

Orr, the owner of WCS, at a booth at a financial planning seminar in Cancun, Mexico.  Michelon
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agreed to invest money with Forschen and/or WCS.  Michelon invested $100,000 from her

individual retirement funds to create the Michelon Family Trust (“MFT”).  The causes of action

relating to the funds in that trust were dealt with in a prior order by this court.   

WCS created the Charlotte Georges Trust and appointed Forschen and Orr as co-trustees

of the trust.  Orr gave Forschen his power of attorney to act on his behalf as co-trustee.  Forschen

directed Michelon to transfer $53,500 from the Odette Graham Trust to him for deposit into the

account of the Charlotte Georges Trust.  Michelon sent Forschen a check in the amount of

$53,500.00 payable to Charlotte Georges Enterprises.  After receiving the money, Forschen and

Orr sent it overseas for investment in an account known as Hulaman, which was managed by

Nolan Bush.  

However, prior to the time the money was sent, the United States government had seized

Hulaman’s funds and shut down the fund.  Because the money was sent after the fund had been

shut down, the money was lost.  Orr undertook efforts to recover the money, but has not been

successful.  Plaintiff argues that sending this money to a fund that had been shut down was a

breach of Defendants’ fiduciary duties as trustees of the Charlotte Georges Trust.      

DISCUSSION

Plaintiff moves for summary judgment against Orr on the seventeenth claim for relief for

breach of fiduciary duty.  Orr was co-trustee of the Charlotte Georges Trust.  Under Utah Code

Ann. § 75-7-901(1), “a trustee who invests and manages trust assets owes a duty to the

beneficiaries of the trust to comply with the prudent investor rule.”  Id.  The prudent investor

rule, set forth in Utah Code Ann. § 75-7-902(1), provides that “[a] trustee shall invest and

manage trust assets as a prudent investor would, by considering the purposes, terms, distribution

requirements, and other circumstances of the trust.”  To satisfy that standard, “the trustee shall
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exercise reasonable care, skill and caution.”  Id.  “If a trustee is named on the basis of a trustee’s

representations of special skills or expertise, he is under a duty to use those skills or expertise.” 

Id § 75-7-901(1).  

Orr argues that he gave Forschen only a limited power of attorney and that when the

funds were transferred to Hulaman, Forschen signed his name without his authorization.  Orr’s

deposition testimony, however, was that Forschen had his power of attorney to sign for him as

trustee on anything.  Therefore, whether or not there is any legal significance to being a co-

trustee rather than a trustee, Orr testified that Forschen could sign for him with respect to

anything.  

A party may not rely upon a subsequent affidavit to create an issue of fact unless there is

a substantial likelihood that the deposition testimony was in error or the party can explain the

basis for the contradictory testimony.  Webster v. Sill, 675 P.2d 1170 (Utah 1983). Orr has not

provided an explanation for the contradictions between his deposition testimony and his

assertions for purposes of summary judgment.  Therefore, the court bases its decision on the

substance of Orr’s testimony from his deposition.  Based on that testimony, Orr is liable for any

activities performed by Forschen pursuant to Orr’s power of attorney.  Accordingly, Plaintiff’s

motion for summary judgment is granted.  Plaintiff is entitled to $53,500.00 plus interest and

costs.  

CONCLUSION

Based on the above reasoning, Plaintiff’s Motion for Summary Judgment against Orr on

the Seventeenth Claim for Relief is GRANTED.  The Clerk of Court is directed to enter

judgment in favor of Plaintiff and against Defendant Orr in the amount of $53,500.00 plus 
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interest and costs.

DATED this 23  day of October, 2006.  rd

BY THE COURT

___________________________________

DALE A. KIMBALL

United States District Judge        







W. MARK GAVRE (4577) 

ANGIE NELSON (8143) 

Parsons Behle & Latimer 

One Utah Center 

201 South Main Street, Suite 1800 

Post Office Box 45898 

Salt Lake City, UT  84145-0898 

Telephone: (801) 532-1234 

Facsimile: (801) 536-6111 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

LAURIE C. BARTUNEK, 

Plaintiff, 

vs. 

FRED MEYER, INC., 

Defendant. 

 

Case No.  2:04CV00593 DB 

ORDER APPROVING STIPULATION 

FOR EXTENSION OF TIME 

Judge Dee Benson 

Magistrate Judge:  David Nuffer 

 

 

 

Pursuant to the parties' Stipulation for Extension of Time, filed by the parties on October 

20, 2006, the Court approves the stipulation for the extension of time for the defendant to 

respond to Plaintiff’s Cross-Motion for Summary Judgment.  Defendant’s reply is due October 

30, 2006. 

Dated this 23
rd

 day of October, 2006 

__________________________________ 

HONORABLE DAVID NUFFER 

U.S. DISTRICT COURT MAGISTRATE 

JUDGE 
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APPROVED AS TO FORM: 

 

/s/ D. Bruce Oliver 

D. BRUCE OLIVER 

ATTORNEY FOR PLAINTIFF 

(Signed Copy Of Document Bearing 

Signature Of Other Attorney Is Being 

Maintained In The Office Of The Filing 

Attorney) 
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CERTIFICATE OF SERVICE 

I certify that on this 20
th

 day of October, 2006, I electronically filed a true and correct 

copy of the foregoing ORDER APPROVING STIPULATION FOR EXTENSION OF 

TIME with the Clerk of Court using the CM/ECF system which sent notification of such filing 

to the following:  

David B. Oliver (E-Filer) 

bruce@bruceoliverlaw.com pleadings@bruceoliverlaw.com,jason@bruceoliverlaw.com 

 

 

 

 

W. MARK GAVRE 

ANGIE NELSON 

PARSONS BEHLE & LATIMER 

ATTORNEYS FOR DEFENDANT 
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Margaret Niver McGann (7951) 

David M. Bennion (5664) 

Parson Behle & Latimer 

One Utah Center 

201 South Main Street, Suite 1800 

P.O. Box 45898 

Salt Lake City, UT 84145-0898 

Telephone:  (801) 532-1234 

Fax:  (801) 536-6111 

 

Alan M. Anderson (Admitted Pro Hac Vice) 

Christopher A. Young (Admitted Pro Hac Vice) 

Fulbright & Jaworski L.L.P. 

2100 IDS Center 

80 South Eighth Street 

Minneapolis, MN 55402-2112 

Telephone: (612) 321-2800 

Fax: (612) 321-9600 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION 

 

 

BOSS INDUSTRIES, INC., AND JAMES 

ATHERLEY 

  Plaintiffs, 

 v. 

 

YAMAHA MOTOR CORPORATION USA, 

  Defendant. 

 

YAMAHA MOTOR CORPORATION USA,  

 

Counterclaimant, 

 v. 

 

BOSS INDUSTRIES, INC. AND JAMES 

ATHERLEY, 

  Counterclaim Defendants. 

  

ORDER GRANTING PLAINTIFFS 

BOSS INDUSTRIES, INC. AND 

JAMES ATHERLEY’S UNOPPOSED 

MOTION TO EXTEND TIME TO 

FILE DISPOSITIVE MOTIONS 

 

 

Case No. 2:05-CV-422 DAK 

 

U.S. District Judge Dale A. Kimball 

 

Magistrate Judge Samuel Alba 

 

12757.002/903008.1  



Based upon Plaintiffs and Counterclaim Defendants Boss Industries, Inc. and James 

Atherley’s (collectively “Boss”) Unopposed Motion to Extend Time to File Dispositive Motions, the 

reasons and grounds set forth therein, and good cause shown, 

IT IS HEREBY ORDERED that Boss’ unopposed motion is GRANTED.  Dispositive 

motions for all parties are due on or before October 23, 2006. 

DATED this 23
rd

 day of October, 2006. 

      BY THE COURT: 

 

             

      HONORABLE DALE A. KIMBALL 

      U.S. DISTRICT COURT 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH

 

QWEST

Plaintiff(s), 

vs. 

UTAH TELECOMMUNICATIONS OPEN

INFRASTRUCTURE AGENGY, et al.

Defendant(s). 

ORDER FOR JUDICIAL 

SETTLEMENT CONFERENCE

Case No: 2:05-CV-471 PGC

District Judge Paul G. Cassell 

Magistrate Judge David Nuffer

Pursuant to the request of the parties, this case is set for a judicial settlement conference

before the undersigned on Monday, November 6, 2006, from 9:00 a.m. through 5:00 p.m. in the

ADR Suite, Room 405, at the U.S. Courthouse, 350 South Main Street, Salt Lake City, UT.  The

parties are invited to suggest any changes necessary to this order.

IT IS HEREBY ORDERED:

Participation of Parties: Each party or, in the case of an entity. a representative with full

settlement authority, must be physically present and participate in the settlement conference for

the entire time period.  Counsel must also be present.

Case Status Submissions: Qwest shall make a case status submission on or before

10/26/06.  UTOPIA shall make its case status submission on or before 11/2/06.  Submissions

shall be made directly to the Magistrate Judge at mj.nuffer@utd.uscourts.gov or Room 483,  U.S.

Courthouse, 350 South Main Street, Salt Lake City, UT 84101.  The submissions shall include

the following: 

mailto:mj.nufer@utd.uscourst.gov
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1. A brief statement of the facts of the case; 

2. A brief statement of the claims and defenses, i.e., statutory or other grounds

upon which the claims are founded, and relief sought;

3.   A brief statement of the facts and issues upon which the parties agree and a

description of the major issues in dispute; a

4.  A summary of relevant proceedings to date including rulings on motions and

motions outstanding; and 

5.  A certification of counsel that all fact discovery has been completed.

Confidential Settlement Conference Statement:  Parties shall separately submit their

confidential settlement conference statements on or before 10/30/06, including:

1.  A forthright evaluation of the party’s likelihood of prevailing on the claims

and defenses; 

2.  An estimate of the cost and time to be expended for further discovery, pretrial

and trial;

3.  Identification of any discrete issues which, if resolved, would aid in the

settlement of the case; and

4. The party's position on settlement, including present demands and offers and

history of past settlement discussions, offers and demands. 

The confidential settlement conference statement should be delivered directly to the

Magistrate Judge. Copies of the confidential settlement conference statement shall not be filed

with the Clerk of the Court, nor served upon the other parties or counsel.  The Court and its

personnel shall not permit other parties or counsel to have access to these confidential

settlement conference statements. 
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Discussion with Client: In advance of the conference, counsel and clients should fully

discuss the case status report, confidential settlement conference statement and settlement

considerations.

Role of Settlement Judge: The settlement judge will encourage communication among

the parties and counsel; assist in identifying areas of agreement and disagreement; encourage

resolution of issues; and, if possible, facilitate settlement of the case.  The settlement judge will

not order terms or conditions of settlement but may evaluate risks and advantages and

recommend terms of settlement.

Confidentiality:  No report of proceedings, including any statement made by a party,

attorney, or other participants, in the settlement  conference may be reported, recorded, placed in

evidence, made known to the trial court or jury, or construed for any purpose as an admission

unless otherwise discoverable.  Pursuant to DUCivR 16-3(d), a written report for the purposes of

informing the referring judge whether or not the dispute has been settled is the only permissible

communication allowed with regard to the settlement conference. No party will be bound by

anything agreed upon or spoken at the conference except as provided in a written settlement

agreement.  No participant in the settlement conference may be compelled to disclose in writing

or otherwise, or to testify in any proceeding, as to information disclosed or representations made

during the settlement conference process, except as required by law. 
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For questions related to the conference, counsel may contact Michelle Roybal, ADR

Administrator, at 801 524 6128.

October 23, 2006.

BY THE COURT:

_____________________________

David Nuffer

U.S. Magistrate Judge













































RONALD FUJINO # 5387

Attorney for Defendant

356 East 900 South

Salt Lake City, Utah 84111

Telephone: (801) 268-6735

Fax: (801) 579-0606

counsel356@msn.com

                                                                                                                                                            

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

              Plaintiff,

vs.

ISAAC MORALES-YSIDRO,

Defendant.

2:06-CR-00426 PGC

ORDER CONTINUING TRIAL

SETTING

Judge Paul G. Cassell

Based upon Motion of the Defendant, Stipulation by the Government, and Good Cause

appearing, the Court hereby ORDERS that the trial setting, currently scheduled for October 23,

2006, is continued and reset as a status conference to the following date: 11-08-2006 at 1:30 pm.

The Court finds that the best interest of the public and the defendant dictate the 

continuance, and therefore this time shall be excluded from the time allowed for the trial under 

the Speedy Trial Act, 18 U.S.C. § 3161.

ORDERED BY THE COURT 

Dated this 23rd day of October, 2006.

________________________________________

U.S. DISTRICT COURT JUDGE

THE HONORABLE PAUL G. CASSELL

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=Of+Counsel+356
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161


























STEVEN B. KILLPACK, Federal Defender (#1808)

L. CLARK DONALDSON, Assistant Federal Defender (#4822)

UTAH FEDERAL DEFENDER OFFICE

Attorneys for Defendant

46 West Broadway, Suite 110

Salt Lake City, Utah 84101

Telephone: (801) 524-4010

Facsimile: (801) 524-4060

______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

GERALDO ANTONIO PLANELLS-

GUERRA,

 

Defendant.

ORDER TO CONTINUE MOTION CUT-

OFF DATE

Case No.2:06CR617 PGC

Based upon the motion of the Defendant, Geraldo Antonio Planells-Guerra, by and

through his attorney of record, L. Clark Donaldson, and the stipulation of the United States,

represented by Adam S. Elggren, the Court hereby continues nunc pro tunc the motion cut-off

date currently set for October 18, 2006 is continued to the 27  day of October, 2006,th

Dated this 23rd day of October, 2006.

BY THE COURT:

____________________________________
HONORABLE PAUL G. CASSELL
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ANITA L. SAVAGE,

Plaintiff,

vs.

EXPERIAN INFORMATION

SOLUTIONS, INC., 

Defendants. 

MEMORANDUM DECISION AND

ORDER

Case No.  2:06CV391DAK

This matter is before the court on Defendant Experian Information Solutions, Inc.’s

Motion for Judgment on the Pleadings.  The court concludes that a hearing would not

significantly aid in its determination of the motion.  Accordingly, based upon the memoranda

submitted by the parties and the law and facts relating to the motion, the court renders the

following Memorandum Decision and Order.

BACKGROUND

Plaintiff filed this action alleging claims against Experian for violation of the Fair Credit

Reporting Act (“FCRA”), 15 U.S.C. § 1681, and intentional infliction of emotional distress. 

Plaintiff contends that Experian improperly reported that she was responsible for a civil

judgment entered against her on July 31, 2003, in the amount of $6,151.34 in favor of Providian.

Plaintiff admits that the judgment was entered but disputes the propriety of the judgment on the

grounds that it is in violation of a settlement agreement she had previously reached with
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Providian.  Plaintiff alleges that she notified Experian of her disputes with the validity of

judgment and Experian failed to reinvestigate the matter.  Experian has reported that Plaintiff is

responsible for the disputed judgment since it was entered.  

DISCUSSION

Experian moves for judgment on the pleadings asserting that the FCRA does not provide

a right of action in the absence of an inaccurate credit report and its conduct was not outrageous

as a matter of law.  Plaintiff opposes the motion arguing that Experian did not properly

reinvestigate the disputed judgment.  

It is well established that in order to state a claim under the FCRA the Plaintiff must

demonstrate that his or her credit report contained inaccurate information.  Cassara v. DAC

Servs. Inc., 276 F.3d 1210, 1217 (10  Cir. 2002).  It is also well established that collateralth

attacks against the validity of a reported judgment cannot be the basis for a cause of action under

the FCRA.  See Gonzales v. Experian Info. Solutions, Inc., 2005 WL 925657 (D. Utah April 20,

2005).  

Plaintiff claims that Experian has a duty to demonstrate that it conducted a

reinvestigation when she disputed the validity of the judgment.  But her dispute as to the validity

of the judgment was not a dispute as to the factual accuracy of the report.  Her dispute as to the

validity of the judgment should have been addressed to an appellate court.  Plaintiff admits that

the judgment was, in fact, entered.  Therefore, there was no factual deficiency in the report and

any alleged failure to reinvestigate is moot.  Accordingly, the court grants Experian’s motion for

judgment on the pleadings with respect to Plaintiff’s FCRA claim. 

Plaintiff’s claim for intentional infliction of emotional distress also fails as a matter of
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law.  Such a claim must be based on conduct that is “of such a nature as to be considered

outrageous and intolerable” and “against the generally accepted standards of decency and

morality.”  Franco v. The Church of Jesus Christ of Latter-day Saints, 21 P.3d 198, 206 (Utah

2001).  “Whether conduct is outrageous enough is a legal question for the court to resolve.” 

Matthews v. Kennecott Utah Copper Corp., 54 F. Supp. 2d 1067, 1075 (D. Utah 1999).

In this case, the facts do not even demonstrate that Experian acted improperly.  Experian

reported a matter of public record on Plaintiff’s credit report, which Plaintiff admits was

factually accurate.  The court has concluded that Plaintiff’s attempt at collaterally attacking the

validity of the judgment does not form the basis for a claim under the FCRA.  Similarly, there is

no basis for Plaintiff’s claim for intentional infliction of emotional distress.  The court, therefore,

dismisses Plaintiff’s claim.  

CONCLUSION

Defendants’ Motion for Judgment on the Pleading is GRANTED, and Plaintiff’s

Complaint is dismissed prejudice, each party to bear its and her own fees and costs.  The Clerk

of Court is directed to enter judgment in favor of Defendant.  

DATED this 23  day of October, 2006.rd

BY THE COURT:

__________________________________

DALE A. KIMBALL, 

United States District Judge
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